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DOCUMENT 1: Letter from Jonathan Jones, Legal Secretary to the Law Officers, to Robert
Wardle, Director of the SFO, 10 November 2005

RESTRICTED - INVESTIGATION

10 November 2005

Dear Robert,

BAe SYSTEMS
I am enclosing a copy of a letter from Mr Michael Lester of BAe systems dated 7 November
2005, and accompanying memorandum, together with a copy of my reply of today’s date.
You will see that although the Law Officers are aware of Mr Lester’s letter they have not read
the memorandum.

Yours ever,
Jonathan

Jonathan Jones
enc.

RESTRICTED - INVESTIGATION
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DOCUMENT 2: Letter from Jonathan Jones, Legal Secretary to the Law Officers, to Michael
Lester of BAE Systems plc, 10 November 2005

10 November 2005

Dear Mr Lester

I refer to your letter of 7 November 2005 to the Attorney General. Both the Attorney General and
the Solicitor General are aware of your letter but they have not read the accompanying
memorandum. I note that the memorandum is marked “strictly private and confidential”. It is not
appropriate for representations to be made to the Law Officers on such a private and confidential
basis. The proper recipient of such representations is the Serious Fraud Office and I have
therefore forwarded your letter and the memorandum to the Director of the SFO.
Yours sincerely
Jonathan Jones

Jonathan Jones
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DOCUMENT 5: Letter from Jonathan Jones, Legal Secretary to the Law Officers, to
Michael Lester of BAE Systems plc, 14 November 2005

14 November 2005
Dear Mr Lester,
Thank you for your letter of 11 November 2005. You are of course correct to say that
the Attorney General has ministerial responsibility for the Serious Fraud Office.
The point being made in my previous letter was that it is inappropriate for
representations to be made “privately” to the Attorney General: any such
representations would need to be treated as having been made formally (or not at all)
and would potentially be liable to be disclosed, for example in any proceedings or
under the Freedom of Information Act.
Any representations as to the public interest should be addressed to the SFO as the
prosecutor, which would consult the Attorney General where appropriate.
As mentioned in my previous letter, your letter of 7 November and memorandum have
been forwarded to the SFO.
I am also copying this letter, and yours of 11 November, to the Director of the SFO.
Yours sincerely,
Jonathan Jones
Jonathan Jones
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DOCUMENT 6: Letter from Matthew Cowie of the SFO to Jonathan Hitchin of Allen &
Overy LLP, 15 November 2005

Date: 15th November 2005
Dear Mr Hitchin,
BAE Systems Plc Investigation – 5th Notice
I refer to your fax received at 3pm yesterday.
I refer only to the 5th notice in this letter because, as I understand it from our telephone
conversation yesterday evening, your representations concerning confidentiality and the
consequent public interest features are limited to Al Yamamah. Please confirm that my
assumption is correct.
As a preliminary point, I am assuming that, on every occasion that you use the expression “our
client”, as in for example,
“Our client made the submission to the Attorney General” and
“our client concluded that it would be appropriate if these representations were made at
ministerial level”
you acknowledge that BAE was acting at all times with your knowledge and with the benefit of
your advice. If that is incorrect would you please clarify the position.
It is both relevant and important that you do so. You are now asking the SFO to give full and
proper consideration to the contents of a memorandum, apparently prepared by the company and
not by yourselves, addressed not to the SFO but to the Attorney General and sent to the Attorney
without providing the SFO with a copy, or even giving us notice that this approach had been
made.
The return date in relation to hard copy documents under the 5th notice was yesterday. The notice
is dated 14th October and was sent to you on that date. The memorandum was dated 7th
November, a bare week before compliance was required and would appear to amount to a
fundamental objection to compliance with the 5th notice. It also raises the same claim of public
interest as a ground to discontinue the entire SFO investigation. However, as I set out in my last
letter dated yesterday, your firm had never sought to raise any such concerns or objections in the
previous detailed
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correspondence that had passed between us. Furthermore the clear indication that the SFO has
been given by you was that the only hindrance to full compliance lay in administrative
difficulties. You wrote to this Office on 10th November in terms that led me to believe that your
client would at least partially comply with the 5th notice on 14th November.
I have no reason to believe that the terms of the 5th notice raise any issues that could amount to a
reasonable excuse for the company to refuse to comply. The only claim to the contrary is
contained in paragraph 9 of the memorandum and is predicated by the assertion that
“Disclosure to the SFO of the information relating to Al Yamamah requested in the
section 2 Notice would be regarded by the Saudi Arabian Government as a serious breach
of confidentiality by the company and the UK Government.”
[REDACTION – two sentences] There are only public interest consequences if this assertion is
accurate and justifiable. Further, no explanation is given for the assertion that compliance by the
company with a compulsory statutory requirement is capable of being regarded as a breach of
confidentiality on the part of the company, or why the pursuance by the SFO of its independent
statutory powers of investigation could properly be regarded as a breach of a duty of
confidentiality by the United Kingdom government.
I understand that your client is a participant in the Organisation for Economic Co-operation and
Development (“OECD”) process and has committed itself to the principles of the OECD’s
Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions (Convention) 1997. Equally the UK government is a signatory to the Convention.
Article 5 states:
“Investigation and prosecution of the bribery of a foreign public official shall be subject
to the applicable rules and principles of each Party. They shall not be influenced by
considerations of national economic interest, the potential effect upon relations with
another State or the identity of the natural or legal persons involved.”
On this basis I can confidently discount the public interest considerations raised in the
memorandum based on economic considerations (paragraph 10(ii)) as irrelevant to whether the
SFO should take particular investigative steps or in any determination of whether this
investigation ought to continue.
If there is material in existence which gives weight to the assertion in paragraph 10(i) concerning
national interest, I would ask you to supply it forthwith. It may have a bearing on the public
interest test as set out in the Code for Crown Prosecutors, however
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any such representations will have to be weighed against other public interest factors contained
in the Code and the OECD Convention itself.
We have no duty to consult with other Government departments on operational matters; however
we will receive and consider any representations that are properly brought to us from any
quarter. Strictly speaking the SFO need not take representations concerning public interest until
it has completed its investigation, however in matters as serious as these, we would not stand in
the way of direct information being made available to the SFO at this stage. BAE has had a
month to make such information known to the SFO and it has failed to do so.
As at the close of business yesterday your client was in deliberate breach of the 5th notice. Would
you therefore as a matter of urgency provide me with your answers to the questions I have posed
in this letter and in particular with the grounds upon which you assert that compliance would be
regarded as a breach of confidentiality by the company and the United Kingdom government by
return.

Yours sincerely
Matthew Cowie

Matthew Cowie
Case Controller
cc. Jonathan Jones, LSLO
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DOCUMENT 7: File note written by Robert Wardle, Director of the SFO, dated 22
December 2005
FILE NOTE
RESTRICTED – INVESTIGATION
Author:

Robert Wardle

Date:

22 December 2005

Subject:

BAe

Ref:

RLI02

Circulated to: Helen Garlick
Matthew Cowie

On 7 December 2005 in Helen Garlick’s presence I telephoned Michael Lester, BAe’s
Head Legal Adviser, at his request, or rather at the request of Jonathan Hitchin by
way of e-mail.
At the stage the Office telephones were faulty and Mr Lester had not been able to get
through to me.
I phoned Mr Lester at 12.25. He said that he had spoken to Bill Jeffrey, Permanent
Under Secretary at the Ministry of Defence, and understood that representations were
to be made. He said that he would like to know what further help that BAe could
provide and stressed that the public interest considerations were engaged and that he
was concerned therefore that the company should not be in breach of its obligation to
provide documents under the Section 2 Notice.
I explained that the position was that a formal consultation on the public interest was
being undertaken. Obviously we would consider this at any appropriate stage. As far
as the 5th Notice is concerned my present view was set out in the letter sent to Allen &
Overy on 6 December and that we do not see how public interest considerations would
prevent the company providing us with the documents now under the terms set out in
that letter. [REDACTION – one sentence] That was where we were. Obviously whether
there was a public interest consideration that prevented the company from even
complying with the Notice to that extent then we would consider it.
Mr Lester said that there was and it concerned the duty of confidentiality and that
they would wish to make further representations.
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I said that at this stage, bearing in mind that BAe was the suspect company, it was
best if they set it out in writing and I also said that without wishing to be offensive BAe
was a suspect in a criminal investigation and the amount of weight that can be given
to a suspects representations as to the public interest in continuing an investigation
are likely to be much less than those of a Government Department.
Mr Lester appeared to understand this. As I understood it he would make further
representations to the Ministry for them to make representations to us but he felt that
the company should themselves make representations. I agreed with that and
confirmed that they could make them and asked why the company could not comply
with our limitation as to what we would do whilst the wider discussions are taking
place. He reiterated the confidentiality point but went on to say that he was concerned
about the timescale and the obligation to comply with the Notice. I said that I was
happy to extend the time of the compliance until the end of 8 December. I stressed
that if they needed more time we would not be unreasonable.

C Grimsey
pp

RJW
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DOCUMENT 9: Director Brief written by Matthew Cowie, 19 December 2005

FILE NOTE
[RESTRICTED]
Author:

Matthew Cowie

Date:

19.12.05

Subject:

BAE SYSTEMS – Director Brief

Ref:

RLI02

Circulated to: Robert Wardle
Helen Garlick
Peter Kiernan

[REDACTION – 4 ½ pages]
Should public interest consequences be considered by the SFO at this stage in
the investigation?
The SFO must investigate crime. It has a reasonable belief that crime has been
committed. It must investigate all reasonable lines of enquiry and do so in the light of
our domestic and international obligations. The international obligations currently
incude Article 5 OECD and are likely, in the near future, to include Article 35 of the
UN Convention on Corruption (yet to be ratified). Those international instruments
envisage an independent role for law enforcement outside of economic or political
considerations. To have any meaningful effect they must have application, regardless
of the seriousness of the consequences stated. There always likely to be economic and
political consequences of any major enquiry into defence contracts. That is why such
considerations must ultimately be irrelevant to the independent conduct of such
enquiries. It is impossible for the Director of the SFO to weigh up these competing
public interest considerations.
If it is conceded that public interest features of this importance have to be
considered by the investigating authority or by the Attorney General, at this
stage in the investigation, how should the public interest in the rule of law as
opposed to economic and political consequences be balanced?
The SFO does not concede this point and believes identical considerations apply to the
role of the Attorney General. However if this point is not accepted we suggest the effect
of the Shawcross Note from the Cabinet Office is as follows:
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1. The PM/FCO/MOD have seen and agreed with the Cabinet Secretary’s
Shawcross Note.
2. The Note contains representations about the viability of an investigation leading
to charges. It is clear that the representations are intended to apply to the
public interest in bringing a prosecution. These representations equally applied
at the outset of this investigation and prior to the commitment of significant
public funds in its investigation.
3. The most powerful representations are that our investigation could have a
[REDACTION] on their relations with the UK, on counter terrorism efforts, and
specifically on [REDACTION] and in the efforts to stabilise Iraq.
4. The Note also endorses the company’s assertions
a) that compliance with the 5th Notice could precipitate these effects
because
b) [REDACTION]
5. If a prosecution would not be in the public interest, there is no justification for
us to proceed with the investigation into corruption with respect to Saudi
Arabia.
The only challenge we can make, if it is conceded that this issue is not covered by
Article 5 of the OECD Convention is if we have grounds to believe that the Cabinet
are not fully apprised of considerations that are capable of altering the balance of
the public interest.
Have they given full consideration to the public interest in the rule of law, the
independence of the SFO and MDP and the role of central government, all of which
could suffer reputational damage if it emerged that an investigation by the SFO
had been cut short, [REDACTION – half sentence]
Should the SFO terminate the investigation now, what will be the inevitable
outcome? How will the SFO, the Attorney and the Government generally respond to
the questions that will be asked?
[REDACTION – one paragraph]
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DOCUMENT 10: Note of Meeting, 11 January 2006, attended by the Law Officers and
the Director of the SFO and others

CONFIDENTIAL
BAe SYSTEMS
NOTE OF MEETING ON 11 JANUARY 2006
Present:
Attorney General
Solicitor General
Jonathan Jones
Huw Heycock
SFO
Robert Wardle
James Kellock
Helen Garlick
Matthew Cowie
Det Supt Robert Allen (Ministry of Defence Police)
Timothy Langdale QC
David Huw Williams
The Attorney General indicated that he wished to explore two points in particular:
(1) [REDACTION – one paragraph]
(2) Whether the consequences of proceeding with the investigation would in fact be so grave as
suggested by BAe and by the note accompanying Sir Gus O’Donnell’s letter of 16 December
2005.
[REDACTION – seven paragraphs]

CONFIDENTIAL
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CONFIDENTIAL

On point (2), the SFO had considered the representations made as to the public interest. They
were very conscious of the competing arguments, namely the public interest in investigation and
prosecuting serious crime, potentially involving [REDACTION] and a conspiracy to avoid the
provisions of the 2001 Act. The importance of tackling overseas corruption was reflected in the
OECD Convention. It could be assumed that any decision to drop the case would attract
significant publicity which could be damaging to the reputation of the SFO and the government
in this area.
This view was reinforced by Detective Superintendent Allen, who had handed over a letter to the
Attorney General, and by counsel.
[REDACTION – one sentence]
The current position was that the investigation was frozen. It was agreed that there was a need to
resolve the position quickly.
The Law Officers undertook to consider the matter further and reach a view quickly.

JGJ
Jonathan Jones
12 January 2006
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DOCUMENT 11: Letter from Helen Garlick, Assistant Director of the SFO, to Jonathan
Jones, Legal Secretary to the Law Officers, 27 October 2006

SECRET BY HAND
Date: 27th October 2006
Dear Jonathan
BAE Investigation - Al Yamamah
At our meeting on Saturday 30th September 2006, you handed the Director a copy of the Cabinet
Secretary’s letter to you of the same day, together with a copy of his Office’s Response to the
Shawcross Exercise, prepared in December 2005, which we did of course see at the time.
The Cabinet Secretary’s letter contains a number of statements that we have considered
carefully.
[REDACTION – four paragraphs]

I note the continued assertion by the Saudis that the SFO investigation breaches confidentiality
provisions in the contract. This has long been asserted by the company, the MOD and the
Cabinet Office. It was one of the principal arguments in support of the Shawcross Exercise last
year. When pressed, the company has reverted to claiming that our investigation will be
“perceived” as a breach of confidence. This is an old issue and in our view nothing new emerges
from this recent correspondence.

25

[REDACTION – two sentences] Again, it is worth noting that the SFO informed BAE on 14th
October 2005 that it intended to make enquiry into its [REDACTION] and that this provoked the
submissions to the Attorney on the public interest. The consequences of this line of enquiry have
been known and visible to BAE and the Saudi side from this time. The purpose and intent of our
investigation was transparent to the Saudi side without apparent prejudice to the viability of the
new phase of the Al Yamamah contract signed in December last. Our duty is to continue to
investigate alleged corruption despite the acknowledged importance to the company and MOD of
maintaining commercial relations with the Kingdom of Saudi Arabia.
[REDACTION – one paragrah]
Similarly [REDACTION] approach to [REDACTION] via the [REDACTION] appears to have
been confined to the effect on the Typhoon and Al Yamamah contract. [REDACTION] raises
the prospect that Saudi co-operation on counter terrorism and the relationship on Iraq and the
wider Middle East will suffer. The Cabinet Secretary has raised the possibility of harm to
intelligence gathering, [REDACTION] and to multinational initiative to try to resolve the
Israel/Palestine conflict concluding that “if the Saudis are already starting to take such steps in
relation to the Typhoon programme, then we must anticipate that they could follow though (sic)
[REDACTION] in relation to counter terrorism and the bi-lateral relationship.”
There perhaps should be come caution exercised when considering the views of [REDACTION
– remainder of paragraph]
[REDACTION – one paragraph]
The SFO and MDP would expect that, if our investigation directly impinges on wider operations,
proper guidance and briefing on the substance of that threat and risk would be undertaken and
furthermore, that we would have been alerted to this at the outset of the investigation and
certainly during the court of the Shawcross representation in November last year. We note that
the Cabinet Secretary states that he has “not yet been able to verify or assess the significance of
these statements but will provide that further information as soon as possible.” With respect, in
all the circumstances, it seems to us that this information is long overdue.
Yours sincerely
Helen Garlick
Assistant Director
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DOCUMENT 12: Note, dated 14 December 2006, of meeting on 13 December 2006,
attended by the Law Officers and the Director, and others
FILE NOTE
[RESTRICTED]
Author:

Helen Garlick

Date:

14/12/2006

Subject:

RLI

Circulated to: Robert Wardle; Matthew Cowie

Ref:

RW and HG attended a meeting with the AG, SG and JJ at 3pm on 13th.
The AG asked RW where he thought our investigation was.
RW stated that
[REDACTION – four lines]
In the last few days the representations on public interest had been made with renewed and
increasing force by HM Ambassador. If further investigation will cause such damage to national
and international security he accepted that it would not be in the public interest. What he could
not accept, was that there was insufficient evidence to continue, although he would wish to have
time to consider any reservations expressed by the AG and to take T Langdale’s advice.
[REDACTION – one sentence]
AG asked for my views. I said that the SFO had never sought to place the interests of our
investigation above those of national and international security. It seemed to me that the AG and
RW were in the same position. We were qualified to make judgements on the law and the
evidence. On questions of security, we had to take the advice of others. The SFO had only
heard first hand from HM ambassador, we assumed that the AG had better advice, including
advice from the Security Services. At the meeting at the FCO attended by JJ we had been told
that “British lives on British streets” were at risk, also that
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[REDACTION]. If this caused another 7/7 how could we say that our investigation, which at
this stage might or might not result in a successful prosecution was more important?
The AG summarised his view of the state of the case.
[REDACTION – twelve paragraphs]
We discussed the public interest again. I said it was clear that, whilst we needed time, the
representations were gathering force and accelerating. [REDACTION – two sentences]
If the investigation was ended on public interest grounds there were a number of implications.
1. [REDACTION – two sentences]
2. The US might well take up the case into [REDACTION – half sentence]
3. The Swiss might launch a money laundering and corruption investigation, based on material
we had asked them to get which we were not being allowed to acquire.
The AG asked us to enquire in to the Swiss and UK positions.
Throughout the meeting he made it clear that he whilst he had wished to test the SFO case, he
was committed to supporting it provided it was viable, whatever the outcome might be. He was
extremely unhappy at the implications of dropping it now.
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